
                                  A Modern-Day Approach to Free Speech 
 

Introduction 
 

The First Amendment says that Congress shall make no law abridging the freedom 

of speech. 
 

This provision is a cornerstone of our democracy, but should be practiced with the 

realization that we live in a time where communication is ubiquitous, terrorism 

can be lurking around any corner, and the destructive instruments of warfare are 

becoming smaller and more lethal. 
 

That is to say that the damage to society from limitations on free speech given the 

plethora channels available today seems less likely to occur than the damage 

attributable to the unlawful communications over those channels. 

For example, it seems that never a day passes without a virtually pre-announced 

attack occurring in one of the nation’s schools. 

Many people believe that the radicalization of speech is threatening our 

democracy. At the same time, many other people would like to be able to speak 

their minds and defend those mindsets, no matter what. 
 

Those two views would appear to be in conflict. However, the conflict manifests 

itself mostly at a conceptual level.   When it comes to applying legal precedent to 

specific examples, most of the perceived conflicts concerning the abuses of free 

speech melt away, even among the Hatfield’s and McCoy’s. 
 

The Constitutional Intent 
 

The Founders of the Constitution were extraordinarily knowledgeable, particularly 

on the subjects of history, politics, and religion.  They also lived in a tumultuous 

time where duels, even among politicians, were sometimes used to settle 

disputes. - 

 



The Founders saw their own limitations and hoped to create a Living Constitution 

that could evolve over time as society evolved. They succeeded beyond their 

wildest expectations.  How did they do it?  
 

The Constitution established three branches of government with legislative, 

executive and judicial responsibilities.  First, the legislature, with executive 

approval, establishes the modern-day norms.  Second, the judicial system ensures 

that the legislation and its application in practice does not violate the underlying 

principles of the Constitution. Layered on top of this system, the Constitution was 

written to be adapted by future generations by way of amendments as the 

conditions change.  In combination, these provisions allow (but do not guarantee) 

a modern-day, flexible and functioning system. 

 

What Does the Legal Precedent Imply for the Future Regulation of Free Speech? 
 

As the Founders had hoped for, the Constitution is alive and well given the ability 

of the court to modify the scope of its footprint on free speech over time.  Thus, 

we can readily dispose of the argument of the “Strict Constructionists” that the 

Constitution somehow limits or restricts interpretations only to the exact wording 

of the law.  

Second, we can also feel confident that legal precedent is such that prior 

restraints on First Amendment grounds face a very high threshold. 

Third, the line-up of market participants addressing content includes the 

government, the information provider, and the public. The leaders of the 

executive branch of the Federal Government are political appointees and do not 

carry the legal authority or the public’s trust for deciding First Amendment issues. 

Neither do any of the defense agencies. On the other side of the equation, the 

information providers clearly have their self-interest at heart in any evaluation of 

their content. Even where two independent sources are required before 

publishing, the reporting of truth and accuracy can be inconsistent.   Lastly, any 

member of the public has little bargaining power over the information content of 

the provider. 



Said another way, the marketplace of ideas is not workably self-governing when it 

comes to filtering out materials objectionable to society.  In an economic model, 

these objectional materials would be akin to negative externalities such as 

pollution, requiring regulation and a re-balancing to achieve the most efficient 

outcome to society. 

To identify a solution to the incursion of unlawful speech into society requires an 

understanding of the underlying tools available to address the problem. 

What Is the Physical Construct the Marketplace of Ideas?  

When the 1st Amendment was written, the primary vehicle of broadcast 

communications was the written word – carried by a horse (usually with a buggy). 

After the electric telegraph was invented in 1831, communications would never 

be the same.  That is, technology moved steadily through many upgrades with 

increasing capacity and speed.  By the 1930’s, ubiquitous over-air-transmissions 

of radio and then TV signals heralded the need for oversight by the Federal 

Communications Commission. 

By the 1970’s and again in the 1980’s, the FCC was struggling with the distinction 

between regulated and unregulated communications, ultimately leading to the 

deregulation of “enhanced” Internet-like services that changed the form or 

content of the communications. 

Today, most communications, even voice, are digital in nature, and often are 

carried as light pulses going at unimaginable speeds.   Of course, unlawful 

communiques care not about the method of transmission or the regulatory 

classification of their content. Therefore, society must be in a position to reach 

across regulatory barriers to address all communications platforms. 

An Advanced Approach for Discerning Unlawful Communications 

Most people can inherently recognize the power of the computer and how it has 

diminished in size and increased in speed and capacity. 

In 1965, George Moore observed that the number of transistors on a microchip 

doubles every two years, while the cost of computers became halved in that 

timeframe.  These technical advances have had a profound effect on every aspect 

of society. 



While Moore’s law no longer rules, the underlying advancement in technical 

capabilities remains strong. For example, the growth in power of quantum 

processors is not just at an exponential rate, like in Moore's law, but at a doubly-

exponential rate.  
 

What does this mean for the First Amendment? In essence, quantum processors 

can be used to identify and report abuses of the First Amendment covering the 

vast majority of people living across the United States.  This technology is 

available now and is capable to monitor and expose abuses within seconds. 

For those concerned about an invasion of privacy, it cannot be said that an 

inanimate object is capable of such an invasion, particularly given that only the 

violations will be seen by a human.  The situation is comparable to a passenger 

going through a screening device at an airport. 

Working in concert with technology, industry standards and the methods used to 

assess conformity to standards are critical to the functioning of society.  They are 

essential components of our nation's technology infrastructure—vital to industry 

and commerce, crucial to the health and safety of Americans, and basic to the 

nation's economic performance.  For example, about 80 percent of global 

merchandise trade is affected by standards and by the regulations that embody 

those standards. 

In a similar fashion, free speech can be defined under the auspices of a Standards 

Body with wide public representation to secure the public’s trust. 

The standards for unlawful abuses would be based upon examples selected by a 

cross-section of Americans relying upon existing legal precedents. 

Once those unacceptable abuses are identified, technology has advanced to the 

point where is it possible for the quantum processors to quickly identify and 

report the abuses of like communications as they occur on any communications 

channel. 

For example, the standards for review of abuses would include categories such as 

1) security and privacy issues, 2) speech that incites unlawful action, 3) 

pornography, etc. 



Within each category such as with pornography, there would be modules such as 

nudity, sexual relations, child abuse, etc. Each type of infraction within each 

module would receive a grade from 1 to 10 showing the magnitude of the 

infraction and its urgency. 

Abuses would be funneled in real-time to an Investigative and Enforcement 

Agency to determine the appropriate response to the abuse or threat.  In urgent 

situations, dispatches would be sent to the nearest point of authority. 

Conclusion 
 

Both the ubiquity of communications and the potential harm to society from 

unfettered speech have changed dramatically from the time the First Amendment 

was written. 

While the concept of free speech still reigns supreme, communiques in the age of 

weapons of mass destruction and the massacres occurring in public schools 

require oversight and, on occasion, intervention to curb unlawful abuses.  The 

cost/benefit analysis in favor of more inspection grows every day with the 

increase in potential destruction and decrease in the cost of monitoring. 
 

It is a good time for the nation to step back and recognize the clear and present 

danger that could arise from unfettered and unlawful communications protected 

under the guise of free speech, or for that matter, under the right to carry guns. 
 

What is needed are the categories of unlawful communications, modules showing 

the type of abuse in each category, and a rating scale based on the nature and the 

urgency of the abuses in each module. The definition of these terms should be 

done by those people most affected; that is, the American public through 

representatives in a Standards Body. 

While there is too much information in the ether for the next Sherlock Holmes to 

process it effectively, there is not too much information for quantum processors 

to be able to identify the communications that violate the tenets of free speech 

and to report it on a timely basis.  



Such a system could be rolled out on a piece-meal basis to allow for 

improvements to be gained from experience and with increased funding. 

The technology has advanced to a point where we can stay ahead of the threats. 

However, the successful deployment of the technology will need a strong leader 

to organize the effort, while at the same time, honoring the tenets of free speech. 

                                                   #                                       #                                          #                      


